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Names and Addresses of Attorneys of Record.

JOHN RUSTGARD, Nome, Alaska,

Attorney for Plaintiff.

C. D. MURANE, Nome, Alaska,

W. H. PACKWOOD, Nome, Alaska,

Attorneys for Defendants.

In the District Court of the District of Alaska, Sec-

ond Division.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOaEL, W. W. SALE, N. GALVIN, W.
B. STEWART, CARRIE BEATON, PHILIP
de FONTEVILLE, CHARLES EMERSON,
ROBERT HORN, and JOHN DOE and

RICHARD ROE,
Defendants.

Complaint.

Plaintiff above named complains of defendants

and for his cause of action alleges

:

I.

That plaintiff now is and at all times since the 5th

day of November, 1904, has been the owner of and

entitled to the exclusive possession of all of that

certain placer mining claim known and designated

as No. 5 Below Discovery on Wonder Creek, in Cape

Nome Mining and Recording District of Alaska, by
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virtue of a good and valid and subsisting location of

the same as a mining claim.

II.

That the said plaintiff ever since the said 5th day

of November, 1904, and until the 10th day of July,

1906, was in the exclusive and peaceful possession

of said premi.s^ but that on or about the said 1st day

of January, 1907, the said defendants forcibly, un-

lawfully & wrongfully entered upon the said prem-

ises and forcibly, unlawfully and wrongfully ousted

the plaintiff from the possession of a portion of said

premises and ever since have and now do so forcibly,

unlawfully & wrongfully withhold from this plaintiff

the possession of said portion, which portion is more

particularly described as follows, to wit:

Commencing at a point 155 feet in a direction

N. 1° 42' W. from the northeast corner of Placer

claim known as No. 6 Below on said Wonder Creek,

the same being the southeast corner of said claim No.

5, thence N. 1° 42' W. 1556 feet to a stake, the north-

east corner of said No. 5 claim, thence N. 81° 47' W.
501 feet to a stake, the northwest corner of said No.

5, thence S. 1° 23' W. 1406 feet to a point, thence

about 65° 50' E. 600 feet to point of beginning.

Magnetic variation, 19° 45'.

ni.

That by reason of said defendants' acts in so for-

cibly, unlawfully and wrngfully withholding the pos-

session of said premises from this plaintiff, this

plaintiff has been damaged in the sum of ten thou-

sand (10,000) dollars.
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Wherefore, plaintiff demands judgment against

the defendants that plaintiff is the owner in fee of

the premises above described by metes and bounds,

and that he is entitled to the immediate possession of

the same, and that the defendants have no right, title

or interest in or to said premises or any portion of

the same, nor any right to the possession thereof or

any part thereof, and that plaintiff have judgment

against the defendants for the smn of ten thousand

($10,000) dollars, together with the costs and dis-

bursements herein.

JOHN RUSTGARD,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

I, W. H. Sturtevant, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action, and that I believe the foregoing complaint is

true.

W. H. STURTEVANT,

Subscribed and sworn to before me this 26th day

of April, 1907.

[Notarial Seal] JOHN RUSTGARD,
Notary Public for the District of Alaska.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Di^vdsion. W. H.

Sturtevant, Plaintiff, vs. Charles Vogel et al.. De-

fendants. Complaint. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome, Apr. 27, 1907. Jno. H. Dunn, Clerk. By
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-, Deputy. John Rustgard, Attorney for

In the District Court for the District of Alaska, Sec-

ond Division.

No. .

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOGIEL, W. W. SALE, N. GALVIN, W.

B. STEWART, CARRIE BEATON, PHILIP
de FONTEVILLE, CHARLES EMERSON,
ROBERT HORN, and JOHN DOE and

RICHARD ROE,
Defendants.

Answer to Complaint.

Come now the defendants in the above-entitled ac-

tion, and answering the complaint deny and allege

as follows:

1.

Deny paragraphs I and 11 of said complaint and

each and every allegation, part and portion thereof.

2.

Defendants deny paragraph III of plaintiff's com-

plaint, and deny that plaintiff has been damaged in

the smn of ten thousand dollars ($10,000), or in any

sum or amount whatever.

Wherefore, defendants pray that they may go

hence, dismissed with their costs and disbursements.

C. D. MURANE, and

WM. H. PACKWOOD,
Attorneys for Defendants.
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United States of America,

District of Alaska,—ss.

Charles Vogel, being first duly sworn, deposes and

says: That he is one of the defendants in the above-

entitled action; that he has read the foregoing an-

swer and knows the contents thereof, and the same

is true as he verily believes.

CHAS. A. VOGEL.

Subscribed and sworn to before me this 3d day of

May, 1907.

[Notarial Seal] JAS. M. STREETEN,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

* Service of the foregoing answer is hereby acknowl-

edged this 3d day of May, 1907.

JOHN RUSTGARD,
Plffs. Attorney.

[Endorsed] : In the District Court, District of

Alaska, Second Division. W. H. Sturtevant, Plain-

tiff, vs. Charles Vogel, W. W. Sale, N. Galvin, W. B.

Stewart, Carrie Beaton, Phillip de Ponteville,

Charles Emerson, Robert Horn, and John Doe and

Richard Roe, Defendant. Answer to Complaint.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. May 4, 1907.

Jno. H. Dunn, Clerk. By
, Deputy. C.

D, Murane and Wm. H. Packwood, Attorneys for

Defendants.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. .

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOOEL, W. W. SALE, N. GALVIN, W.
B. STEWART, CARRIE BEATON, PHILLIP
de FONTEVILLE, CHARLES EMERSON,
ROBERT HORN, and JOHN DOE and

RICHARD ROE,

Defendants.

Amended Answer to Complaint.

Come now the defendants and by leave of the

Court first had and obtained file this their amended

complaint, and answering plaintiff's complaint deny

and allege as follows

:

L
Den}" paragraphs I and II of said complaint and

each and every allegation, part and portion thereof.

n.

Defendants deny paragraph III of plaintiff's com-

plaint, and deny that plaintiff has been damaged in

the sum of ten thousand dollars ($10,000), or in any

sum or amount whatever.

And for further, separate and affirmative answer

and defense to plaintiff's complaint, defendants al-

lege:
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I.

That the defendants are the owners in fee and en-

titled to the present and exclusive possession of that

certain placer mining claim, situated in the Cape

Nome Recording District, District of Alaska, known

as the Lillian Association claim, more particularly

described as follows, to wit:

Commencing at stake No. 1 on the southeast

corner, which is identical with the southwest corner

of the Florence Association claim; thence N. 68 43'

W. 2517.3 feet to stake No. 2 or the southwest corner;

thence N. 16 8' E. 2644.9 feet to stake No. 3 or the

northwest corner; thence S. 68 44' E. 2527 feet to

stake No. 4 or the northeast corner; thence S. 16 20'

W, 2644.9 feet to stake No. 1, or the place of begin-

ning; containing a total area of 152.533 acres. All

hearing refer to the true meridian. That defendants

'

estate in said premises is by reason of a location

thereof as a placer mining claim, made on the 23d

day of July, 1903, by Charles A. Vogel and others

locators and by mesne conveyance to defendants.

II.

The said Lillian Association claim embraces within

its exterior boundaries all of the ground claimed by

plaintiff in his complaint, except a strip of ground 30

feet in width at the southwesterly corner of the loca-

tion claimed by plaintiff and about 150 feet in width

at the southeast corner thereof, as shown by plat

of plaintiff's on file in the injunction proceedings

hereinbefore had herein, marked Plaintiff's Exhibit

"B," to which reference is hereby made for a more

complete description thereof.
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Wherefore defendants pray judgment that they

are the owners in fee of the whole of the Lillian As-

sociation placer mining claim above described, and

that the plaintiff is not the owner of the premises

described in his complaint as against these defend-

ants in so far as they conflict with the said Lillian

Association claim above described, and that defend-

ants have and recover of and from the plaintiff their

costs and disbursements of this action.

C. D. MURANE, and

WM. H. PACKWOOD,
Attorneys for Defendants.

United States of America,

District of Alaska.

Charles A. Vogel, being first duly sworn, deposes

and says: That he is one of the defendants in the

above-entitled action; that he knows the contents of

the foregoing answer and that the same is true as he

verily believes.

CHAS, A. VOGEL.

Subscribed and sworn to before me this 7th day

of October, 1907.

[Notarial Seal] C. D. MURANE,
Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

[Endorsed] : No. 1701. In the District Court, Dis-

trict of Alaska, Second Division. W. H. Sturtevant,

Plaintiff, vs. Charles A. Vogel, W. W. Sale, et al.,

Defendants. Amended Answer. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second
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Division, at Nome. Oct. 9, 1907. Jno. H. Dunn,

Clerk. By , Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1701—CIVIL.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOGEL, W. W. SALE, N. GALVIN, W.
B. STEWART, CARRIE BEATON, PHILIP
de FONTEVILLE, CHARLES EMJ/ERSON,
EDWARD HORAN, F. J. KOLASH, and

RICHARD ROE,

Defendants,

Plaintiff's Reply to Defendants' Amended Answer.

Conies now tlie plaintiff above named and for Ms
reply to defendant's amended answer:

I.

Denies each and every allegation, matter and thing

set up in said defendants' further, separate and af-

firmative answer and defense to plaintiff's com-

plaint.

II.

Allege that during all the year 1903 and forever

after there was and now is a uniform and well-known

custom among the miners and prospectors in the

Cape Nome Mining and Recording District, wherein

the premises in controversy are situated, requiring

a notice of location of any mining claim located to be
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filed for record and recorded in the office of the

Recorder of the said Mining and Recording District,

within ninety (90) days after the location of such

claim; and that a failure to record within such time

leaves the premises covered by the location free,

vacant, and open for location, as if the ground had

never been formerly located. That such custom and

rule has been generally observed and adhered to by

the miners, and that during all such time aforesaid

any mining claim of which no such location notice

has been recorded has universally been treated as

vacant and unappropriated public land, after a lapse

of ninety days after location of such claim.

III.

That the defendants herein have failed prior to the

time when plaintiff made Ms location on the ground

in controversy to file any notice of location as re-

quired by said custom, and that any location notice

which the said defendants or their predecessors in in-

terest ever did file failed to give such description of

the ground located with reference to natural objects

or permanent monuments as to identify the ground

or file any notice that could be in any way an aid to

anyone seeking information as to where the ground

claimed by defendants was situated.

Wherefore plaintiff prays judgment as in the com-

plaint herein.

JNO. RUSTGARD,
Attorney for Plaintiff.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. Sturtevant,
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Plaintiff, vs. Vogel, et al.. Defendants. Reply.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome, Oct. 11, 1907.

Jno. H. Dunn, Clerk. By , Deputj^

John Rustgard, Attorney for Plff.

In the District Court for the District of Alaska, Sec-

ond Division.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL, W. W. SALE, N. CALVIN,

W. B. STEWART, CARRIE BEATON, PHIL-

LIP de FONTVILLE, CHARLES EMERSON,
ROBERT HORN and JOHN DOE and RICH-

ARD ROE,
Defendants.

Verdict of the Jury.

We, the trial jury in the above-entitled action,

find for the defendants, and that the defendants are

the owners in fee, and entitled to the present and

exclusive 230ssession of that certain placer mining

claim, situated in the Cape Nome Recording Dis-

trict, District of Alaska, known as the Lillian Asso-

ciation Placer Mining Claim, as the same is more

particularly described in the answer of the defend-

ants on file herein, and that the plaintiff is not the

owner of said premises or of any part or portion

thereof.

Dated this 12th day of October, 1907.

JOHN NESTOR,
Foreman.
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[Endorsed]: #1701. District Court of Alaska,

Second Division. W. H. Sturtevant vs. Chas. A.

Vogel et al. Verdict. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, Oct. 12, 1907. Jno. H. Dunn, Clerk, by

, Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHAS. A. VOGEL, W. W. SALE, N. GALVIN, W.
B. STEAVART, CARRIE BEATON, PHIL-

IP deFONTVILLE, CHARLES EMER-
SON, ROBERT HORN,

Defendants.

Judgment Order.

On this day this cause coming on to be heard on

the motion of defendants for judgment, plaintiff ap-

pearing by John Rustgard, his attorney, and defend-

ants appearing by William H. Packwood, their at-

torney, and said cause ha^dng come on for trial on

the 12 day of October, 1907, and after hearing the evi-

dence, the argument of counsel and the instructions

of the Court, the jury returned into court with the

following verdict

:

''We, the trial jury in the above-entitled action,

find for the defendants, and that the defendants are

the owners in fee, and entitled to the present and ex-
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elusive possession of that certain placer mining claim,

situated in the Cape Nome Recording District, Dis-

trict of Alaska, known as the Lillian Association

Placer Mining Claim, as the same is more particu

larly described in the answer of the defendants, on

file herein, and that the plaintiff is not the owner of

said premises or of an}^ part or portion thereof.

Dated this 12th day of October, 1907."

And the plaintiff having filed his motion for a new

trial, which said motion was on the sixth day of No-

vember, 1907, overruled and denied by the Court, and

the Court at this time being fully advised in the prem-

ises

—

It is hereby considered, ordered and adjudged, that

the defendants are the owners in fee and entitled to

the possession of the Lillian Association claim, situ-

ated in the Cape Nome Recording District, District

of Alaska, described as follows, to wit

:

Commencing at stake No. 1 on the southeast cor-

ner, which is identical with the southwest corner of

the Florence Association claim; thence N. 68° 43' W.
2517.3 feet to stake No. 2 or the southwest corner

;

thence N. 16° 8' E. 2644.9 feet to stake No. 3 or the

northwest corner; thence S. 68° 44' E. 2527 feet to

stake No. 4 or the northeast corner; thence S. 16° 20'

W. 2644.9 feet to stake No. 1 or the place of begin-

ning ; containing a total area of 152.533 acres. All

bearings refer to the true meridian.

—and that the plaintiff is not the o\ATier or entitled to

the possession of any portion of said Lillian Associa-

tion claim above described.
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And it is further considered, ordered and adjudged

that defendants have and recover judgment against

the plaintiff for their costs and disbursements in this

action, taxed at dollars, and that execu-

tion issue to enforce this judgment.

Done and dated in open court on this ninth day of

November, A. D. 1907.

ALFEED S. MOOEE,
District Judge.

[Endorsed] : Xo. 1701. In the District Court, Dis-

trict of Alaska, Second Division. W. H. Sturtevant,

Plaintiff, vs. Chas. A. Yogel, et al., Defendants.

Judgment Order. Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Nov. 9, 1907. Jno. H. Dunn, Clerk. By
,

Deputy. Yol. 5, Orders and Judgments, p. 555.

Comp. J. D. 2, page 43.

In the District Court for the District of Alasha, Sec-

ond Division.

No. 1701.

TT. H. STUETEVANT,
Plaintiff,

vs.

CHAS. A. YOGEL et al.,

Defendants.

Bill of Exceptions.

This case came duly on for trial before the Honor-

able Alfred S. Moore, District Judge, at the court-

house in the town of Nome, District of Alaska, Sec-

ond Division, on the ninth day of October, 1907, John
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Rustgard, Esquire, appearing as attorney for the

plaintiff, and W. H. Packwood, Esquire, appearing

as attorney for defendants ; whereupon the following

proceedings were had:

The jury having been impaneled, the attorney for

defendants moved the Court for permission to file an

amended answer on behalf of the defendants.

Mr. EUSTGARD.—"I object to any amendment

of the answer at the present time ; the original answer

simply denies the allegation in the complaint. The

amended answer, in addition to the denial of the alle-

gation in the complaint, sets up title in the defend-

ants to the ground under another location called the

Lillian, which is claim in this answer to be prior to

plaintiff's location of Number Five Below on Won-

der. The case has now been at issue awaiting trial

for four or five months, and the defendants are not at

the present time, under the circumstances, entitled at

this time to amend by raising absolutely new issues

which the plaintiff cannot be expected to be ready to

meet. '

'

The COURT.—"The amendment is allowed and

the amended answer ma}^ be filed."

To which ruling of the Court plaintiff' then and

there excepted, and which exception was allowed by

the Court. The amended answer was filed and made

a part of the record in this case. The plaintiff was

then given leave to file his reply to the amended an-

swer at any time during the progress of the trial.
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Testimony.

Thereupon, W. A. HESSE was sworn as a witness

for plaintiff, who testified as follows : I am a surveyor

by profession and have followed that profession for

some ten years past. I made a survey last winter

of placer claim known as Number Five Below on

Wonder Creek ; the survey was made correctly and I

made correct field-notes. The plat marked Plain-

tiff's Exhibit "A" /r for identification I myself made

from my field-notes of the survey as far as Number

Five is concerned ; the lines on this map representing

Number Six Below and Number Six Bench are not

made from any survey, but are only approximately

correct ; but the lines representing Number Five are

absolutely correct, and you will see that they are the

only lines where the courses and distances are given.

The dotted line extending in a northeasterly direction

from the northwest corner of Number Six Bench

represents the southerly boundary line of what is

now marked on the ground as the Lillian Association

Claim ; the distance from the southeasterly corner of

Number Five to this dotted line, measuring along the

easterly side line of Number Five, is one hundred

and fifty feet ; the distance from the southwesterly

corner of Number Five to the dotted line, measuring

along the westerly side line of Number Five, is thirty

feet.

Mr. RUSTGABD.—''I now offer the map. Ex-

hibit 'A,' in evidence."
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Mr. PACKWOOD.—'*We object to the offer as

Incompetent, not properly authenticated."

The COURT.—"The map may be used to refer to

during the trial by the witnesses, but it is not proper

that it should go into the jury room. Objection sus-

tained."

To which ruling the plaintiff then and there ex-

cepted, and the exception was duly allowed by the

Court.

Thereupon, W. H. STURTEVANT was duly

sworn on behalf of plaintiff and testified as follows

:

Direct Examination by Mr. RUSTGARD.
My name is William Henry Sturtevant; I am the

plaintiff in this action ; I have been in Alaska since

1898—that is, I came to Seward Peninsula in the sum-

mer of 1898 and went up to Kotzebue Sound ; was up

there two years, then went into the Koyukuk and

came here to Nome in the fall of 1902 ; went outside

that fall and came back to Nome in the spring of 1903

and have been here and in this neighborhood ever

since I am acquainted with Wonder Creek and the

surrounding country ; I first became acquainted with

it in the spring of 1904 ; I was interested there at that

time ; I had a half interest with Captain T. A. Whis-

tler in Number Six Bench, which lies southwest of

the property in controversy ; it corners with my Num-

ber Five claim. I was in the Kougarok in the winter

and spring of 1904 and Captain Whistler staked

Number Six Bench in his and my name. I became

acquainted with the ground covered by Number Five
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(Testimony of W. H. Sturtevant.)

Claim during the summer and fall of 1904 ; I located

No. 5 Below on Wonder Creek on the 5th day of No-

vember, 1904 ; I located the claim in the usual way

;

I put my initial stake at the center of the south end

line adjoining the upper end center of No. 6 Claim,

and posted my notice there ; I called that the initial

stake ; it is the south end center ; I placed a board

stake at each corner; the stakes were about 3 feet

high, I should judge, and some 3 or 4 inches wide,

and I marked each stake and on the initial stake I

wrote ''initial stake. Claim No. 5, Wonder Creek, W.
H. Sturtevant, locator." The stke at the southwest

corner I marked "Stake No. 1, southeast corner,

Claim Five"; the stake at the northeast corner I

marked "Stake No. 2, northeast corner, Claim No.

5"; the Stke at the northwest corner I marked

"'Stafe No. 3 northwest corner, Claim No. 5"; the

stake at the southwest corner I marked "Stake No. 4,

southwest corner. Claim No. 5,
'

' and I put my name

on the stakes. Shortly afterwards I put in better

stakes, I put in 2x3 's or 2x4 's, I have forgotten which,

and put the same marks on them and cut them in with

a knife so that the}^ could not be rubbed out. The

same stakes are there still, standing in the same

places; and I also put mounds of sod around the

stakes. I put m,y location notice upon the initial

stake at the time I made the location ; I recorded the

location notice a day or two after ; the one I recorded

was an exact copy of the one I posted on the ground.

Plaintiff's Exhibit "B" is a certified copy of the no-

tice which I recorded,
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(Plaintife's Exhibit ''B" offered and received in

evidence without objection.)

I had the claim surveyed some time last winter, in

January or February, I have forgotten which ; at the

time of the survey the stakes were standing as origi-

nally placed and they are in the same places still and

marked in the same way. I did some work on the

claim before I located it ; I did some work in the creek

before it froze up that fall ; I dug down as deep as I

could at various places and found gravel, and I also

found gold; I made my discovery there, that would

be on the southerly portion of the claim, probably

within one hundred or two hundred feet from the

southerly end line. After I located the claim I did

some work farther up; I started a shaft there, that

would be probably from three hundred to five hun-

dred feet north of the south end and near the creek,

when a rain storm came and filled it up for me; I

panned gold and made discovery in that hole also ; I

did that work some time in November, I believe prob-

ably somewhere between the twentieth and the thir-

tieth. A man by the anem of Peterson, Charles

Peterson, took a lay from me and afterwards did

some work on the claim not far from the southeast

corner in order to hold his lay. I don't remember

exactly the time when I started the shaft some three

to five hundred feet north of the south end line because

I have kept no memoranda, but I was working there

at the time the Lillian was surveyed; I was there

when the surveyors came out and started their work.
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The first time that I knew that there Avas anyone

claimed any interest in the ground under the Lillian

Association was when Mr. Gibson, the surveyor, came

out and surveyed it and he said it was the Lillian As-

sociation. I believe that was sometime during the

latter part of November, 1904; it was after I had

located. The next that I found out about sombeody

claiming the ground was in July, 1906 ; I was working

in town at that time doing some carpenter work when

a friend of mine came in and told me there was some-

one building a camp on my ground, and I went out

after six o'clock after stopping work and I found

them building a tent or a camp right on there not far

from the southwest corner; they had a small boiler

lying on the ground but it was on the bench the west

side of my claim, but close to my line; there was a

carpenter there building a house and that house was

inside of my line but close to the west line
{ they said

they were going to work; I told them '^You are on

my ground"; they said they didn't know about that;

the}^ were all strangers to me, except the carpenter;

a man was 23ointed out to me as the foreman but T

couldn't get his name; I thought he said it was Du
Bose, but I didn 't understand the name ; I told him

he was working on my ground; he told me he was a

lajTiian and I told him that I forbid him working on

my ground. I asked him who was responsible and

who let him the lay and he said W. W. Sales ; I again

forbid him to go to work, and I went to town and saw

Sales. I went right away and saw him and told him

what I had found and he said, "They ain't on your
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ground"; I said, "They are on Number Five creek

claim." "No, he says, "they are not." He says

"They have got a lay on the bench; they ain't going

to work on the creek claim"; I told him, "They are

building a house on my claim and to save any further

trouble they had better move the house off"; he says,

"That's all right and it won't do any harm to build

a house there.
'

' I told him that they could play mar-

bles there if they wanted to but not to take any gold

out of the ground; he says, "They ain't going to,"

and he says "They ain't going to be any trouble,"

and I left him. They sunk a shaft afterwards on the

bench adjoining my claim and went to bedrock, but

sometime later, probably in August, I heard they

had moved their outfit over on my claim and started

to work there. I went right out that evening and

they were working there then and I went to this man
that was the foreman and asked how it was that they

come to work there, that Sales told me he had no lay

on the ground; he says, "That's all right, we are

working here.
'

' I says,
'

' I forbid you to work here ; '

'

he says,
'

' there is gold here " ; I says,
'

' there is gold

here and I am telling you to let the claim alone,
'

' and

I got no satisfaction; I came boack to town and

looked up Billy Sales and told him they were working

on my ground; he says, "I have given them an ex-

tension lease." I says, "You have no right to give

them an extension lease on my ground. " " Well, '

' he

says,
'

' that 's all right.
'

' I said,
'

' I give you warning

that I claim that ground and shall contest it and warn

you to stay away from it." I started to sink a shaft
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south of this dotted line on Exhibit "A" in February

or March ; I sunk to bedrock and I drifted.

Cross-examination by Mr. PACKWOOD.
I located Number Five Below creek claim; Cap-

tain Whistler located Number Six; he afterwards

some time amended is location and called his claim

Number Five ; I think he was wrong in changing the

name of his claim for the reason that he has never lo-

cated his Number Five, but the old original stakes

were Nmnber Six; Sheldon and Strand located

Number Five and I found their original stakes ; that

is the same ground that I located, I am sure of that ; I

found from the records that a Sheldon and Strand lo-

cation was made in 1902, that's the amended location,

and as I found no wo/ck done upon the ground, I con-

cluded the ground was open. I didn't laiow anything

about the Lillian Association at the time I located;

the first I knew of that claim was when Mr. Gibson

set up the stakes ; I had seen no stakes of that claim

before then ; that was mthin a few weeks after I had

located, I don't remember just how long—a very few

weeks ; I don 't think it was a month ; he was there at

that time with his men hunting all around looking for

stakes at the time I first spoke to him; I asked him

what he was looking for ; he said he was going to sur-

vey some claims; I asked them what they were, he

said the Lillian Association; I asked him where it

was ; he didn 't answer me and he went off and hunted

up and down all around the country ; finally, he had a

dog team with him with stakes and he afterwards lo-



Charles A. Vogel et al. 23

(Testimony of W. H. Sturtevant.)

cated one at the northwest corner of Number Six
Bench and another one away across here somewhere
on the east side of the creek, and he put in several

stakes.

Q. ''Did you examine the stakes that he surveyed

from?"

A. "I never found any that he survej^ed from."

Q. '
' Didn 't know whether there was any there or

not?"

A. "I don't think there was, because I never

found any; I was looking for them."

Q. "Never saw any work done on that ground?"

A. "No."

Q. "No holes or anything of that kind?"

A. "No, not on the creek claim."

I done some work in 1905, that is, I hired Captain

Bayne to go out there and work; he put in a long

ditch in here and started a shaft; he did the work

south of the o^tted line on exhibit "A"; he was inter-

ested with Captain Whistler in Number Six Below.

Whereupon, plaintiff rests.

And, thereupon, CHARLES A. VOGEL, being

sworn, testified as follows for defendants

:

Direct Examination by Mr. PACKWOOD.
I am one of the defendants in this action; my oc-

cupation is that of a miner ; I have been lq the Dis-

trict of Alaska since 1898 ; I have been in Nome since

1899. I am acquainted with the ground in contro-

versy; I am acquainted with what plaintiff calls his

Number Five Below creek claim and have been ac-
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quainted with it since 1901. I am acquainted with

the Lillian Association claun; the dotted line on

Plaintiff's Exhibit ''A" represents approximately,

at least, the southerly boundary line of the Lillian As-

sociation. I made the location of the Lillian in the

spring of 1903 ; I believe it was July we put up our

stakes and filed the location notice; I made discovery

prior to that time, though, prior to 1903, and we put

mounds at that time ; we put four corner stakes and a

center stake—that is, a side line stake on each side

;

the initial stake was—well, we started right here at

the southwest corner.

Q. "Referring to the blueprint map marked Ex-

hibit "H" simply as a matter of illustration—I don't

care to introduce it in evidence at this time—your

initial stake was at the southeast corner?

A. "Yes, sir."

I placed a 2x4 stake there. I marked it the Lillian

Association; well, I wouldn't be positive now whether

I started this way or the other way; I wouldn't swear

to that now ; it is in the notice. We placed the four

corner stakes and placed a stake in the center, what

we term a line center, with heavy mounds around

each stake; the stakes were 2x3 's and 2x1 's, sawed

lumber; they stood four feet above the ground; we

placed the location notice upon the initial stake ; that

location notice described the claim by reference to

the boundaries. This location notice remained upon

the ground until January, 1905, when I filed an

amended location notice ; I had the ground surveyed
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and the location notice was upon the ground at the

time. We worked on a bench in a draw on what

would be the right limit of Number Three on Won-

der, as marked on the blueprint. I know Mr, Sturte-

vant; I met him out there on the ground. I was

upon this ground very often in 1903; there wasn't

a week passed but I was on the ground ; at that time

I was working also on Moonlight. I kept up the

stakes all the time and they were marked all the

time ; I put the name at the time I located upon the

stakes; I j)ut the name in pencil and marked the

number of the corners, the corner and also the num-

ber, and after that in the summer, in the fall of 1904,

we had it surveyed and Mr. Gibson marked them

himself properly. The claim was surveyed some-

time in November, 1904; I was present at the time

of the survey; the original stakes were standing at

that time and the location notice was on the ground.

Defendants' Exhibit "1" is a correct copy of the

location notice we posted on the ground and is a cor-

rect copy of the location notice we recorded.

(Defendants' Exhibit Niunber One offered and re-

ceived in evidence without objection.)

Defendants ' Exhibit Number Two is a copy of our

amended location notice which we filed after the sur-

vey was made.

(Defendants' Exhibit Number Two offered and

received in evidence without objection.)

Q. "Were you acquainted with the telephone line

of the Wild Groose Company at the time you located

the Lillian Association claim?"
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A. ''Yes, sir."

Q. "And with the telephone line of the Pioneer

Mining Company?" A. "Yes, sir."

Q. "You may state whether or not at the time

you located the claim, the claim was located with ref-

erence to those poles?" A. "Yes, sir."

Q. "You may state if the location at that time

was correct with reference to those poles ? '

'

A. "Yes, sir, it was."

Q. "Are those poles there at the present time?"

A. "No, sir."

Q. '
'What became of them ? '

'

A. "Well, I presume the company has taken

them down, in the fall of 1904 or spring of 1905. '

'

Cross-examination by Mr. EUSTGARD.
I located two claims on the same da}^ I located the

Lillian; the two were the Lillian and the Florence.

Dr. Sewell, C. P. Scates, Cullen, Jack Galvin and

myself were together at the time we made the loca-

tion; Jack Galvin is the husband of N. Galvin men-

tioned in the location notice ; we all signed the loca-

tion notice; we posted one on the ground and re-

corded the other; I believe Dr. Sewell wrote the lo-

cation notice, I wouldn't swear to that who wrote it,

but I have got a faint recollection that he was the one

that done it, done the writing; we wrote it on the

ground, anyway; I think the Lillian location notice

was placed right at the southeast corner, if I remem-

ber right, but I am not positive. I could not swear

what stake it was placed on; I cannot tell from
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the location notice which was the initial stake. I

realize that the location notice is very indefinite, that

is the reason I amended it; we amended it as soon

as we could—January first, 1905.

Q. ''You realize, Mr. Vogel, don't you, that it is

absolutely impossible for am^ man to find the claim

from the location notice ?"

A. "Well, it is written out a little indefinite, that

is very true, but we amended as ssoon as we could;

otherwise we wouldn't have spent the money on sur-

veying."

Dr. Sewell was one of the dentists in the town at

the time ; he was a pretty intelligent fellow ; we wrote

out the location notice of the Florence at the same

time ; I believe Dr. Sewell wrote that notice also ; we

also recorded that the next day, the twenty-fourth

of July.

Q. "In that location notice of the Florence, you

signed this statement, Mr. Vogel—'This claim (the

Florence) runs south to the south side of No. 4 on

Wonder Creek, and includes creek claims Numbers

2, 3 and 4 on said Wonder Creek'—you signed that?"

A. "I must have, I guess, if my name is there

—

it is a cinch."

Thereupon, ARTHUR GIBSON was sworn on be-

half of defendants and testified as follows:

Direct Examination by Mr. PACKWOOD.
My name is Arthur Gibson; I am a civil engineer;

I am acquainted with the Lillian Association claim

;

I surveyed the Lillian Association claim on the 20th
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and 21st days of November, 1904 ; the blueprint, Ex-

hibit H, correctly represents my survey; the south-

west corner was the first one we came to; at that

corner I found a 2x4 pine stake marked with pen-

cil, writing illegible; 2x4 pine stake marked with

blue chalk Stake No. 1, the balance I couldn't de-

cipher ; a 2x3 pine stake marked with red paint 240

;

%''xl%'' pine stake marked Stake Xo. 1, NW. corner,

first tier bench off No. 6, Wonder Creek, located

January list, 1904, T. A. Whistler, W. H. Sturte-

vant; %''x3" pine stake marked with pencil, part I

could not decipher, SE. corner, tin can on top of

stake containing location notice of Hidden Treasure

160-acre tract, located April 17th, 1901 by E. McLen-

nan and others; 2"x3" pine stake; this one I placed

there, scribed S. No. 2, L. A. C, S. W. C, sur^'ey

tack on top; Mr. Vogel pointed out this corner at

the time as the corner of the Lillian. From that

point I ran the line to the southeast comer; at that

corner was a location notice of the Florence 160-acre

tract Association claim, located July 23d, 1903, by

Chas. A. Vogel and others; at that point there was

a stake with a tin can on top, writing illegible, 1%
inch by 3% inch pine stake, no writing visible ; this

stake I scribed S. E. S. No. 1, L. A. C, S. W. S., No.

3, F. A. C, survey tack on top; also tin can on top

containing location notice of Florence. Fro>z that

point I went back to the southwest corner and meas-

ured a line from the southwest to the northwest cor-

ner; at that point there was a stake 1% inch by 314
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inch pine stake, marked with pencil Xo. 10, Hidden

Treasure Groui3; there was no other stalve there; I

marked the same stake when I survej^ed it ; I scribed

that stake S. No. 3, L. A. C, N. W. ; I then tied in

some of the stakes of 2, 3 and 4 Below on Wonder

Creek, because I had surveyed those claims in 1900.

From the noii;hwest corner I ran a line to the north-

east corner of the Lillian ; there was no stake at that

point, but Vogel identified the place where the stake

should be, so I put a new stake there to represent both

the northeast corner of the Lillian and the northwest

corner of the Florence.

Cross-examination by Mr. RUSTGARD.
Mr. Vogel was with me at the time I made the sur-

vey; there were two other men with me, but I don't

recall their names ; we had a dog team and a load of

stakes; I don't remember how many stakes we had

along, but we had enough to go around for the cor-

ners; we put in some stakes on the side lines, put

one stake on each side line ; it took six corner stakes

for the two claims because we used common corner

stakes for the Lillian and the Florence, where they

joined the other stakes we put midway between the

corners as side line stakes; T cannot tell the exact

point where the side line stakes were put for I didn't

tie them in with the survey ; we just sighted them in

;

they were placed somewhere about halfway between

the corners. I found no stakes marked the LiUian at

all ; there was a bunch of stakes at the southwest cor-

ner but none of them was marked Lillian; I put a
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new stake there and scribed it the Lillian as I have

testified to; at the southeast corner of the Lillian I

found an old stake with a tin can on top containing

a location notice of the Florence, but there were not

marks on the stake that I could make out ; I scribed

the stake as I have already testified. I found no

stakes standing between the southwest and the south-

east corner belonging to the Lillian or pertaining to

the Lillian; at the northwest corner of the Lillian

I found just one stake; that one was marked with

pencil Number Ten Hidden Treasure Group; there

was no other mark on it; I scribed that stake for th-

Lillian as I have stated. I found no stake between

the southwest and the northwest corner of the Lillian

pertaining to the Lillian. I found no stake at the

northeast corner of the Lillian, but placed a new one

there, and scribed it as I have stated ; Vogel pointed

out where the stake should be. I set entirely new

side line stakes all round; I found no stakes at any

side line pertaining to the Lillian location.

*'Q. When you started out you took with you

enough stakes to set, to put down a full set of new

side line stakes and such corner stakes that might be

missing ? '

'

"A. I never counted the stakes on the sled; I

couldn't tell you how many we had with us; Mr.

Vogel brought the stakes; we had plenty for the

stakes we set."

"We set a complete new set of side line stakes for

the Florence at the same time ; I found the location
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notice of the Florence Association at the southwest

corner of the Florence Association claim, and there

was a bunch of stakes at the southeast corner of the

Florence; the northeast corner wasn't there; Mr.

Vogel identified the place; I found no location a'.

tice of the Lillian. I had read the location notice of

the Lillian, but I don't know whether I had a copy

of it at the time I surveyed or not.

"Q. From the location notice could you have been

able to determine where the claim was ? '

'

"A. There is very few old location notices where

you can tell where the claim is located."

*'Q. You couldn't tell from this one?"

"A. I wouldn't say that I couldn't or that I can."

''Q. Do you know where the Pioneer Telephone

line and the Wild Goose telephone line crossed?"

"A. Why, if the Wild Goose had followed the

railroad track, it couldn't cross the Pioneer."

Thereupon, T. A. WHISTLER having been sworn,

testified for defendants as follows:

Direct Examination by Mr. PACKWOOD.
I am acquainted with Mr. Vogel; I have met him

several times; I know approximately where the Lil-

lian Association claim is supposed to be; the north-

ern part of the claim I don't know anything at all

about, and I know where the southeast corner of

the Lillian joins the southwest corner of the Flor-

ence; the first time I became acquainted with those

corners must have been about the spring of 1905,

as near as I can remember. I did some assessment
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work on the Lillian claim for W. B. Stewart in 1904

;

I didn't know that the claim was the Lillian; I don't

demember what they called it, but Mr. Stewart had

an interest in an association claim, and I did his

share of the assessment work. I did this work just

south of the crossing of the Moonlight water pipe-

line with the Wild Goose pipe-line at the point where

they cross out there on the tundra. I own a half in-

terest in Number Six Bench; I also own Number

Six; I staked those claims New Year's, 1904; at the

time I located those claims I didn't know where the

Lillian claim was—in fact, I didn't know there was

such claims as the Lillian and the Florence; I don't

know whether there were any stakes there or not.

I had a conversation with Mr. Sturtevant about the

time he staked the ground. I stated to him I

wouldn't have anything to do with the ground; it

looks to be in an awful mixup ; I stated to him that

I thought it was located.

Cross-examination by Mr. EUSTGARD.

I don't mean to say that I had the conversation

with Mr. Sturtevant about the ground before or at the

time he located; it was probably, or it might have

been, in the spring of 1905 that I had that conversa-

tion with him.

*'Q. Do you know where the two pipe-lines

crossed each other out there, the place where they

crossed each other?"

**A. The place where they crossed each other is

very close to the railway track and a good way

north."
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The railroad track is considerably west, is quite

a little to the west of the claim where it passed it, and

the intersection of the pipe-lines is a good bit to the

north, quite a distance north; it is half a mile, all

of that, I should think ; the Wild Goose pipe-line ran

alongside the railroad track on the east of it. Dr.

Sewell told me to do that assessment work at that

place ; he said,
'

' Go between the crossing and do the

work and you will be on the claim." Mr. Vogel told

me to go to Dr. Sew^ell to find out, as near as I remem-

ber; I did that work for W. D. Stewart. I did it

about one hundred feet, anywhere from one hundred

feet to two hundred feet south of the crossing. When
I first located Number Six creek claim I called it

Number Six in the location notice, but afterwards, in

1905, W. W. Sale told me that it ought to be Number

Five, and so I took his advice and filed an amended

location notice, calling it Number Five ; at the time

I made the location the old stakes of Number Six

Bench, which were marked Niunber Six, and I took

it also that the creek claim was also properly marked

Number Six.

Thereupon, CHARLES A. VOGEL, recalled on

behalf of defendants, further testified as follows:

Mr. Whistler, in the fall of 1904, showed me where

he had done the assessment work for Stewart; he

pointed to a place on the Lillian location as shown

on these exhibits, close to the westerly side line as

the place where he did the work.

Whereupon defendants rested.
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And, thereupon, L. STEVEXSOX having been

sworn, testified for plaintiffs in rebuttal as follows:

Direct Examination by Mr. RUSTGARD.
My name is Louis Stevenson : I have been in Nome

and vicinity since June, 1901 ; since that time I have

been ^vith the Pioneer Mining Company at all times

;

I have occupied the position of manager and dur-

ing the winters have been in charge of the Pioneer

Mining Company's business here; I was manager

for the company also in the year 1903, and have

been familiar with the telephone lines of the Wild

Goose Mining Company and also the line of the Pio-

neer Mining Company; I know how they ran orig-

inally but they have since been changed. The Pio-

neer telephone line followed the pipe-line, that is,

the Moonlight water-pipe line, from the City of

Nome out to Moonlight Springs ; the Wild Goose line

followed the railroad; it started from the railraod

station on the Sandspit, the upper end of the Sand-

spit; at that time the railroad company had their

headquarters at the upper end of the Sandspit; the

railroad moved down town in 1904, it may have been

in the fall of 1903, I am not sure, but I think they

built the line into town in 1903, and had it ready

in 1904, in the spring. At the time the Wild Goose

company operated their railroad from the Sandspit

and until they moved up town, they had the tele-

phone line running along the railroad track; this

line ran to Discovery on Anvil and from there up
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Anvil Creek, I guess it ran up to the Mattie ; it also

went to the various stations on the railroad line and

to Numbers Eight and Ten on Anvil. That line was

known as the Wild Goose telephone line; I don't

know of any other place the line crossed than at

Discovery Claim on Anvil; that would be north of

Moonlight; our line followed the Moonlight pipe-

line on the east side all the way from town, and

after it came down to the creek it made a sharp bend

and came right down here to our claim, the Discov-

er}^ on Anvil; that would be about two miles and

a half north from Niunber Six Below on Wonder

Creek; the railroad track ran west of the Moonlight

pipe-line; the lines were changed afterwards; they

were changed and there was a line straight from

town, right strai^/^ out over the tundra ; that was, I

think, after Boyd took that line, I think it must

have been somewhere in 1903, I wouldn't state that

to be sure ; that 's the time I think it was ; I have no

recollection that the Wild Goose line was ever

changed before Mr. Boyd took hold of it.

Thereupon A. E. BOYD being sworn on behalf

of plaintiff in rebuttal, testified as follows

:

Direct Examination by Mr. RUSTGAED.
I am the manager of the telephone company; I

took over the A¥ild Goose lines in the spring of 1904.

I am not familiar with where the lines ran before

I took hold of them—that is, I know in a general

way; I know the company did have a line running

along the railroad track but that was changed in
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1903, in th€ fall ; that new line was rmi straight out

from town, straight across the tundra to Cooper's

Gulch and from there up to Anvil Creek; that line

could not cross the Pioneer telephone line any place

;

it runs a good ways away fi'om it.

Thei'eupon, D. L. FELL being sworn for plaintiff

in rebuttal, testified as follows:

Direct Examination by Mr. RUSTGARD.

I have been in Nome since June, 1900. Since that

time I have been prospecting, working a little at car-

pentering, but principally prospecting and mining.

I am well acquainted with the miners and prospect-

ors of the Nome Mining District, and I have been

prettj' well acquainted with them ever since I came

to the country.

"Q. Do you know if, during the ?/ears of 1903

and 1904, there was any rule of cstom. among the

prospectors and miners in this mining district vn\h

reference to recording location notices'?"

"A. I never heard i.^ disputed that there has been

a custom ever since 1900 of recording a notice with-

in ninety days or the claim became forfeited. I

ncA-er heard that questioned."

"Q. Do you know whether that custom has been

followed and adhered to generally ? '

'

*'A. As far as I know it is, I know I always con-

sidered it that way, if I hadn't my notice on record

within ninety days and anyone else located the claim

after the expiration of the ninety days that I was

out."
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"Q. And that is tlie wav that subject was gen-

erally treated by the prospectors?"

"A. That's the way I have always heard it

treated since that time, since 1900."

*'Q. Have you ever heard anything to the con-

trary?" ''A. Never heard it disputed."

The COURT.—"That was your construction of

the law?"

"A. That was the custom and it was even before

we were sure about the law ; in 1900 in the Kougarok

I know, in the first place, it was thirty days and

then there was some report about a law and then it

became a custom; the same applied here, too."

"Q. Did that apply to all parts of the year 1903

and 1904?" ''A. It did."

I am familiar with the ground marked as the Lill-

ian Association claim—that is, I know the Southern

boundaries of it ; I know where the Wild Goose pipe-

line intersects the Moonlight pipe-line out on the

tundra; that interesection would be nearly ina a

westerly or northerly direction and in the neighbor-

hood of a half mile ; it may be a little more or a little

less, but in my opinion it is very close to a half a

mile from the northwest corner of the Lillian Asso-

ciation claim as marked on this map, Ex. "H." the

blueprint.

Cross-examination by Mr. PACKWOOD.
*'Q. You say you were aware of a custom—don't

you know the custom you refer to is a law passed

by Congress?"
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''A. It is a custom since 1900."

''Q. It is a custom under law?"

*'A. I don't know whether the law started it, or

not."

"Q. How many people have you ever talked to

in the Cape Nome Recording District in regard to

it?"

"A. Well, I have talked to a good many, I sup-

pose; I don't remember any particular one; that's

a question of conmion conversation in talking about

the niliety day business."

"Q. And how many locations did you ever make

in the Cape Nome Recording District?"

"A. I expect I have made ten or twelve."

I considered that if I made no record of location

within ninety days and someone went up and staked

the claim after that, that I had lost out.

"Q. Do you know how many claims have been

located in the Cape Nome Recording District that

have not been recorded?"

"A. I haven't any idea."

"Q. Don't you know that more have not been

than those that have?"

''A. I don't think so unless they don't intend to

hold them."

"Q. You don't know if they are holding them or

not, the parties that don't record?"

"A. I don't pay any attention to it; I know from

my own mind that they are not holding them unless

thev are recorded."



Charles A. Yogel et al. 39

(Testimony of D. L. Fell.)

''Q. That's your opinion—that's an opinion of

yours?"

*'A. I know any man positively can't hold a

claim, can't legally claim it here."

''Q. What makes you think that?"

''A. Others would hear of it and relocate it."

"Q. Don't you know tha.t quite a number of

people hold ground that don't have notices of loca-

tion on record and cases tried out in court?"

"A. I don't know anvthinsr about it."

"Q. Then, as a matter of fact, you don't know

ami:hing about a general custom?"

"A. I know it is the custom here about that, if

the claim is not recorded it is very apt, if it is in a

good favorable location, to be relocated."

"Q. But you don't know whether he would lose

his title or not?"

''A. I don't know, but that's the custom."

"Q. Do you know of any case Avhere a party has

failed to record his claim and lost his rights where

he has hep up his assessment work?"

"A. No, I don't, and I don't know of any case

where he didn't record his claim and reserved his

rights.
'

'

The COUET.—"Isn't the failure of the locator to

record his notice—isn't it rather taken by the miners

as CAT-dence that he does not regard—doesn't wish to

hold his location—isn't it rather evidence taken of

an abandonment?"

''A. That's the way it is generally considered; if

he don't think enough of it to put it on record within
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ninety days that lie don't think enough of it to go

near it again, '

'

Mr. PACXWOOD.—"I move to strike out the evi-

dence of the witness, not proving evidence of forfeit-

ure."

The COURT.—''It goes a little in that direction,

of course."

Mr. PACKWOOD.—''I think it lacks a good deal

of proving a universal custom."

The COUET.—"I don't think one witness could

establish it."

Mr. RUSTGAED.—''I didn't think that counsel

had the nerve to dispute it ; we have a number of

mining men on the jury and I would like to call any

number of men from, the jury to take the witness-

stand on this subject—I am willing to take them as

they come. '

'

Mr. PACKWOOD.—"I object; they would have

to pass upon their own evidence."

The COURi?.—"I don't think that is a good prac-

tice to call jurors out of the box as witnesses. I

think it tends to make them partisans in the case and

might perhaps lead to bad results."

To which ruling plaintiff duly excepted and which

exception was allowed by the Court.

The COURT.—"Mr. Fell, isn't it the opinion of

miners ^that if they don't, that inasmuch as the hiw

requires provides for a ninety-da}^ notice, that it is

best to comply with that law?"

"A. Probably that has something to do with it,

your Honor."
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The COURT.—"Isn't it rather a construction of

the law by the miners and a practice that has come

into vogue for fear that by non-compliance they

might lose their claims—isn't that about itl"

"A. (Well, I don't know, I am sure; ever since

1900 it is observed almost entirely, so far as I know."

The COURT.—Do you think that there is a good

many miners here that—haven't you heard the mat-

ter discussed among miners as to whether they were

required to do that or not under the law?"

"A. Oh, yes."

The COURT.—"There is some contention on the

subject, then? (To counsel.) I just ask these ques-

tions to get rid of misapprehension. '

'

"A. I don't know. I haven't heard any differ-

ence in opinion on that, I never heard it contra-

dicted.
'

'

The COURT.—"Well, you know as a matter of

fact that the law says that ninety days is the time

within which the notice should be recorded?"

"A. Yes, sir."

The COURT.—"You know that that is the law?"

"A. Yes, sir."

The COURT.—"And isn't it the practice, if there

be a practice, of generally recording notices, isn't

that due to the fact that the miners feel that if they

don't comply with that they might—that there is a

possibility of their losing their location?"

"A. I expect likely that they would feel that way,

I would."
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The COURT.—"Lose their location luider the law,

by operation of law, I mean?" "A. Yes, sir."

The COURT.—"And don't the miners record be-

cause they know there is a provision which says,

which limits the time for recording?"

"A. Well, I expect that's might, but since 1900 it

has been the custom to do that here."

The COURT.—"In other words, it is the custom

to comply with that law?"

"A. Yes, that will be complying with the law."

Redirect Examination by Mr. RUSTOARD.
"Q. What you mean to testify is that you don't

know whether tlie law is the origin or what is the ori-

gin of the custom ?
" "A. Yes."

Instructions of the Court to the Jury.

The evidence was then closed and the case was ar-

gued to the jury by the respective counsel. Where-

upon the Court instructed the jury as follows

:

"Gentlemen of the Jury:

This is an action in the nature of ejectment

brought by the plaintiff to recover possession from

the defendants, of a portion of a certain placer min-

ing claim situate on Wonder Creek, in the Cape

Nome Mining and Recording District, in the District

of Alaska, said claim being designated as No. 5 Be-

low Discovery on said creek, and also to recover dam-

ages for the alleged unlawful holding of said prem-

ises from the plaintiff.

The plaintiff's complaint alleges that he is the

owner of said fractional part of said mining claim
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in fee, and is entitled to the exclusive possession

thereof by virtue of a valid and subsisting location

of said claim as a mining claim, and has been so en-

titled since November 5th, 1904. He also claims that

the defendants on that date ousted him from the pos-

session of said part of said claim and forcibly with-

hold the same from him, and lays his damages at

$10,000.00.

The defendants in their amended answer meet

these allegations of the plaintiff, first, by a general

denial of the ownership of plaintiff in and right of

possession to said part of said claim.

They further allege that they are the owners in fee

and entitled to the exclusive possession of that cer-

tain other placer mining claim situated in said Cape

Nome Recording District, known as the Lillian Asso-

ciation Claim, particularly described therein, and

containing a total area of 152,533 acres. This Lillian

Claim, they allege, embraces within its boundaries all

of the ground claimed bj^ the plaintiff in his com-

plaint, except a strip of ground about 30 feet in width

at the southwesterly corner of the location claimed by

the plaintiff, and about 150 feet in width at the south-

east corner thereof, as shown by plat of plaintiff on

file in the injunction proceedings hereinbefore had,

marked Plaintiff 's Exhibit " B.

"

The plaintiff maintains in his reply that the Lillian

location was not a valid one, and furthermore sets up

and alleges that there was during the year 1903, and

ever after, a uniform and well-known custom among

the miners and prospectors in the Cape Nome Mining
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and Recording District, which requires a notice of

location of any mining claim to be recorded in the

office of the recorder, within ninety days after the

location of such claim, and that a failure to record

within such time left the premises covered by said

location vacant and open for location ; that such cus-

tom has been generally observed by the miners, and

that during all such time any location of which no

such location notice has been recorded has universally

been treated as unappropriated land after a lapse

of ninety days, and that defendants in this case have

failed, prior to the date of plaintiff's location, to file

any notice of location, and that any location notice

which they ever did file was defective and did not

describe the ground located with reference to natural

objects or permanent monuments so as to identify

the ground.

1. The issues raised by these pleadings cast upon

the plaintiff the burden of proving by a preponder-

ance of all the evidence in the case that he was on

November 5th, 1904, and still is the owner of so much

of the claim as is described in his complaint, and that

the defendants on that date took forcible possession

thereof, and still withhold the same from him.

If he establishes these allegations in manner afore-

said he will be entitled to a vereict at your hands for

the premises in controversy, and for damages not ex-

ceeding a nominal smn, as, for example, fifty cents

or one dollar. If he fails to so establish his owner-

ship of said premises by the weight or preponder-

ance of the evidence, and the defendants show that
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they were on November 5, 1904, the owners of said

premises and entitled to the possession thereof, then

your verdict should be for the defendants for the

premises in dispute.

2. By the laws of the United States all valuable

mineral deposits on lands belonging to the United

States are declared to be free and open to explora-

tion to citizens of the United States and those who

have declared their intention to become such, under

regulations prescribed by law, and according to the

local rules and customs of miners in the several min-

ing districts, so far as applicable, and not inconsistent

with the laws of the United States.

3. Under the laws of the United States the requi-

sites of a valid location of placer mining ground in

Alaska are

:

(1) The Ground sought to be located must be

vacant, unappropriated mineral land belonging to the

United States.

(2) The location must be marked on the ground

so that its boundaries can be readily traced.

(3) There must be a discovery of mineral in the

ground within the limits of the claim sought to be

located and appropriated.

4. When a valid location of a mining claim is

once made, it vests in the locator and his successors

in interest, the right of possession thereto, which

right cannot ve divested by the obliteration or re-

moval without fault of the locator, or his successors

in interest, of the stakes and moniunents marking its
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boundaries, or the obliteration or removal from the

claim of the location notice posted thereon.

5. Mineral land which has been located or appro-

priated by a valid location thereof cannot be relo-

cated until the rights of the first locator have been

terminated by forfeiture, or the claim abandoned by

him, or his successors in interest.

6. Whether or not there has been a sufficient mark-

ing of a location on the ground in controversy by the

plaintiff or the defendants in this case, so that the

boundaries could be readily traced, it a question of

fact for you to decide. Any marking of the ground

claimed by stakes and monuments, with or without

written notices, whereby the boundaries of the claim

can be readily traced, is sufficient. The test of the

sufficiency of the marking is whether, by means there-

of, the boundaries of the claim can be readily traced

on the ground.

61/^. The law requires the marking of the claim

upon the ground to be done in such a manner that any

person of reasonable intelligence may go upon the

ground and readily trace the claim, and readily find

the boundaries and limits of the claim, without in-

structions, advice or information from any person or

thing, other than the markings upon the ground.

7. A notice of location is not required by the laws

of the United States to be either posted, filed or re-

corded in the office of the Mining Recorder ; such no-

tice is required to be posted, filed and recorded only

when the mining rules, regulations and customs of

the district provide for it. In the absence of proof
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of the existence of a local rule, regulation or custom

adopted by the miners in the district where a claim

is located, requiring the posting, filing and re(^ord-

ing of a notice of location at the time of the location

of the ground in question, such notice would not be

necessary to the validity of the locations set up by

either party to this action. However, any of these

acts of posting or recording may be considered in de-

terming whether or not either of the parties, or their

predecessors in interest, did, as alleged, in fact make

a location of the ground in question.

No. 8. Plaintiff has submitted evidence to show

that at the time of the alleged location of the Lillian,

and up to the time of the location of the ground

claimed by plaintiff, there was a uniform and gener-

ally observed custom among miners in the Cape Nome
Mining and Eecording District to record notices of

location of any claim located, and that it was also

the custom generally observed and adhered to by

miners in said District to consider and treat any min-

ing claim as vacant of which no such notice had been

recorded.

You are instructed that such custom can only be

binding as law when established by clear and satis-

factory evidence.

Such custom, to be binding, ought to be so well

known, understood and recognized in the District that

locators should have no reasonable ground for doubt

as to what the custom requires. Furthermore, you

are instructed that unless it is part of the custom

sought to be proved in this case, that failure to comply
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with the rule or custom, by a locator, works a for-

feiture of his location, such custom or rule would

have no validity to modify the existing mining law

of the United States defining the essentials of a valid

location. In other words, no custom which may re-

quire the recording of a location certificate is good

and valid in law unless it carries with it a provision

that for noncompliance with the custom the location

shall be forfeited and void.

9. The mining laws of the United States in force

in Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to be

recorded as an essential to a valid location, although

they do, when so recorded, give such notice or cer-

tificate the effect of notice or information by the lo-

cator of the ground covered by his location and its

boundaries to other persons, and furnishes legal evi-

dence of the extent of his appropriation to the world.

Other persons seeking ground open for location are

not at liberty to regard such certificate as the sole

evidence of the extent of the previous locator's loca-

tion and appropriation. In determining whether a

piece of ground is open for location or not, it is neces-

sary to consider all the marks upon the ground, in-

cluding the posted notice on the ground, if there is

any such notice.

If there is a variance or discrepancy between the

stakes and monuments on the ground and a recorded

location certificate, the stakes and monuments will

prevail over the recorded location certificate as su-

perior evidence of the particular ground located and

its boundaries.
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10. As by a valid location a title in fee to a min-

ing claim is acquired, so by doing $100.00 worth or

work or improvement upon the claim, tending to its

development, for each year after the year in which

the location is made, the locator's title is maintained

and continued for the calendar year in which the as-

sessment work was done.

11. You are instructed that when a valid location

of a mining claim is once made, the law presumes that

the annual labor is performed thereon from year to

year until the contrary is affirmatively shown.

12. The jury are instructed that the law makes

you the judges of the effect and value of the evidence

addressed to you. You are, however, instructed

:

(1) That your power of judging the effect of the

evidence is not arbitrary, but is to be exercised with

legal discretion and in subordination to the rules of

evidence.

(2) That you are not bound to find in conformity

with the declarations of any number of witnesses

which do not produce conviction in your minds,

against a less number or against a presumption or

other evidence satisfying your minds.

13. There has been no evidence offered by the

plaintiff tending to show the damages resulting from

the ouster and witholding, if any, and therefore if you

should find for the plaintiff, you will not be author-

ized to allow the plaintiff more than a mere nominal

sum as damages, which I instiTict you is some small

sum, as, for example, one dollar or other smaller sum.
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If you find for the plaintiff, however, then the law

will require you to find nominal damages for the with-

holding of the ground in controversy from the plain-

tiff.

14. In civil cases the affirmative of the issue shall

be proved b}^ the party alleging it, and when the evi-

dence is contradictory your finding should be in ac-

cordance with the preponderance of the evidence.

You are instructed that the preponderance of the evi-

dence is not alone determined by the numer of wit-

nesses testifying to a particular fact, or state of facts.

In determining on which side is the preponderance of

evidence you should take into consideration the op-

portunity of the several witnesses for seeing and

knowing the things to which they testify, their con-

duct and demeanor while testifying, intelligence or

lack of intelligence, their interest or lack of interest,

if any, in the result of the suit, the probability or im-

probability of the truth of their several statements,

in view of all the evidence, facts and circumstances

proved on the trial, and from all the circumstances

determine on which side is the weight and pre-

ponderance of the evidence.

15. You will take with you to your jury-room

two forms of verdict drawn in conformity with the

law. When you have retired and have agreed upon

your verdict you should sign, by the hand of your

foreman, to be selected by yourselves, the one upon

which you unanimously agree, and return it into

court as your verdict in the case.

In conformity with the law of Alaska you will be

allowed to take with you into the jury-room the plead-
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ings setting forth what are the facts in the case, as

each party claims them to be, and the exhibits in the

case.

Let the bailiffs be sworn. You may now retire,

gentlemen, to deliberate upon your verdict.

ALFRED S. MOORE,
District Judge."

Plaintiff's Exceptions to Instructions of the Court

to the Jury.

Whereupon, plaintiff, before the jury retired, en-

tered his exceptions to the charge as follows, which

exceptions were then and there duly allowed by the

Court

:

Plaintiff excepted to that portion of the Court's

charge wherein the Court said

:

''A notice of location is not required by the laws of

the United States to be either posted, filed or recorded

in the of&ce of the Mining Recorder," which exception

was duly allowed.

Plaintiff excepted to that portion of the Court's

•harge wherein the Court said

:

'

' In the absence of proof of the existence of a local

rule, regulation or custom adopted by the miners in

the district where a chaim is located, requiring the

posting, filing and recording of a notice of location

at the time of the location of the ground in question,

such notice would not be necessary to the validity of

the locations set up by either party to this action,"

which exception was then and there duly allowed by

the Court.



52 W. H. Stiirtevant vs.

Plaintiff excepted to that portion of the Court's

instructions wherein the Court said

:

''As by a valid location a title in fee to a mining

claim is acquired, so by doing $100.00 worth of work

or improvement upon the claim, tending to its devel-

opment, for each year after the year in which the loca-

tion is made, the locator's title is maintained and con-

tinued for the calendar year in which the assessment

work was done, '

' which exception was then and there

duly allowed by the Court.

Plaintiff excepted to that portion of the Court's

instruction wherein the Court said:

"You are instructed that when a valid location of a

mining claim is once made, the law presumes that

the annual labor is performed thereon from year to

year until the contrary is affirmatively shown," on

the ground that there are no issues in the case con-

cerning assessment work or annual labor, which ex-

ception was then and there duly allowed by the Court.

Plaintiff excepted to that portion of the Court's

instructions wherein the Court said

:

"The mining laws of the United States in force in

Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to be

recorded as an essential to a valid location, although

they do, wiien so recorded, give such notice or cer-

tificate the effect of notice or information by the lo-

cator of the ground covered by his location and its

boundaries to other pereons, and furnishes legal evi-

dence of the extent of his appropriation to the w^orld.

Other persons seeking ground open for location are
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cot at liberty to regard such certificate as the sole evi-

dence of the extent of the previous locator's location

and appropriation. In determining whether a piece

of ground is open for location or not, it is necessary

to consider all the marks upon the ground, including

the posted notice on the ground, if there is any such

notice.

If there is a variance or discrepancy between the

stakes and monmnents on the ground and a recorded

location certificate, the stakes and monmnents will

prevail over the recorded location certificate as su-

perior evidence of the particular ground located and

its b«oundaries, " which exception was allowed by the

Court.

Plaintiff excepted to that portion of the Court's

charge wherein the Court said

:

'

' The mining laws of the United States in force in

Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to be

recorded as an essential to a valid location," which

exception was then and there duly allowed by the

Court.

Plaintiff excepted to that portion of the Court's

charge wherein the Court further said

:

*'If there is a variance or discrepancy between the

stakes and monuments on the ground and a recorded

location certificate, the stakes and monuments will

prevail over the recorded location certificate as su-

perior evidence of the particular ground located and

its boundaries," which exception was then and there

duly allowed by the Court.
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Whereupon, plaintiff, before the jury retired, ex-

cepted to that part of the Court's instruction, where

the Court said

:

"Plaintiff has submitted evidence to show that at

the time of the alleged location of the Lillian and up

to the time of the location of the ground claimed by

plaintiff, there was a uniform and generally observed

custom among miners in the Cape N^ome Mining and

Recording District to record notices of location of

any claim located, and that it was also the custom

generally observed and adhered to by miners in said

District to consider and treat any mining claim as

vacant of which no such notice had been recorded.

You are instructed that such custom can only be

binding as law when established by clear and satis-

factory evidence.

Such customs to be binding ought to be so well

known, understood and recognized in the District

that locators should have no reasonable ground for

doubt as to what the custom requires. Furthermore,

you are instructed that unless it is part of the custom

sought to be proved in this case, that failure to com-

ply with the rule or custom, by a locator, works a for-

feiture of his location, such custom or rule would have

no validity to modify the existing mining law of the

United States defining the essentials of a valid loca-

tion. In other words, no custom which may require

the recording of a location certificate is good and

valid in law unless it carries with it a provision that

for noncompliance with the custom the location shall

be forfeited and void,
'

' which exception was then and

there duly allowed by the Court.
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Instructions Requested by Plaintiff and Refused.

Plaintiff, before the argument of the ease by

counsel to the jur}^ conunenced, in writing requested

the Court to instruct the jury as below set out, which

requests were refused and to which refusal then and

there in the presence of the jury exceptions were

taken as follows, to wit:

Plaintiff requested the Court to instinict the jury

as follows:

"Where a location notice is placed upon the

ground, it is part of the boundary markings, and

to what extent, if any, it is an aid to a stranger

to a location in tracing out the boundaries of the

claim is a question of fact for you to determine. If

the courses and distances given in such notice cor-

respond with the courses and distances marked by

the stakes, such notice may be of aid in tracing the

boundaries, but if the courses and distances given

in this notice do not correspond with those actually

marked on the ground, the notice is misleading, and

instead of being an aid it may be a detriment to

one trying to find the boundaries.

If the notice claimed to have been posted on the

Lillian location by the parties who are claiming to

have located it is, or was, misleading, it does not

add anything to, but detracts from the sufficiency

of the markings. In other words, if the stakes in

themselves were sufficient, the notice may render

them insufficient. This you must take into consid-

eration in determining the markings as a whole";
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which request was refused by the Court and to which

refusal plaintiff excepted, and which exception was

duly allowed by the Court.

Plaintiff requested the Court to instruct the jury

as follows:

"A person examining the ground who finds the

posted location notice has a right to rely upon its

description of the ground claimed by the locators

and owners"; which request was refused by the

Court, and to which refusal plaintiff excepted, which

exception was duly allowed by the Court.

Plaintiff requested the Court to instruct the jury

as follows:

''In order to render a mining claim valid, it is

necessary for the locators or owners to file a notice

of location with the recorder of the precinct in which

the claim is situated within ninety (90) days from

the tune of the discovery of the claim. Such notice

must give such a description of the claim with refer-

ence to some natural object or permanent monmnent

as will identify the claim. 'The object of this notice

is to secure a definite description—one so plain that

the claim can be readily ascertained.' Unless such

notice is so filed the ground is open for relocation,

as if no location of it had ever been made"; which

request was refused and to which refusal plaintiff

duly excepted, which exception was duly allowed by

the Court.

Plaintiff requested the Court that in case the re-

quest last above quoted was refused, that the Court

instruct the jury as follows:
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"Plaintiff has offered evidence to show that at

the time of the alleged location of the Lillian and up

to the time of the location of the ground claimed by

plaintiff', there was a uniform and generally observed

custom among miners in the Cape Nome Mining and

Recording District to record notices of location of

any claim located, and that it was also the custom

generally observed and adhered to by miners in said

district to consider and treat any mining claim as

vacant on which no such notice had been recorded.

You are instructed that if you find from the evidence

in this case that such custom or rule was in vogue

during the time that the alleged Lillian location was

made, and up to and including the time when the

location was made by plaintiff of No. 5 Below on

Wonder Creek, then you must find that unless the

defendants had, prior to the location of No. 5 Below

by plaintiff, filed for record with the Recorder of

the Cape Nome Mining and Recording District, a

location notice as required by law, the Lillian loca-

tion was, as far as plaintiff is concerned, absolutely

void and of no effect.

"Such location notice as I have here referred to

must give such description of the claim with refer-

ence to some natural object or permanent monument

as will identify the claim. 'The object of this notice

is to secure a definite description—one so plain that

the claim can be readily ascertained,' and unless the

notice gives such a description of the claim it must

be treated as void and of no effect. By natural ob-

ject or permanent monument is meant such land-
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mark as will afford a guide to a man of ordinary

intelligence as to where the claim is situated"; which

request was refused by the Court, to which refusal

the plaintiff then and there excepted, which excep-

tion was duly allowed by the Court.

All the exceptions above set out were taken and

entered and allowed before the jury retired to de-

liberate on the verdict.

The jury then retired to deliberate over the ver-

dict at 3:55 P. M., October 11th, 1907.

Further Instructions Requested by the Jury, etc.

That, thereafter, at 10:30 A. M. the next morning,

the jury returned into court, whereupon the follow-

ing proceedings were had:

JOHN NESTOR (one of the jurymen).—We
would like to have some further instructions from

the Court.

The COURT.—On what point?

JOHN NE8T0R.—On the location notice.

The COURT.—On the location notice'?

JOHN NESTOR.—Well, in fact, on the whole

thing.

Mr. RUSTGARD.—I now ask the Court to in-

struct the jury as to the essentials of a location

notice; which request was then and there refused,

to which refusal the plaintiff then and there ex-

cepted, which exception was duly allowed by the

Court.

The Court then read to the jury its entire instruc-

tion given the previous day; that thereupon, and in
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the presence of the jury, plaintiff in writing re-

quested the Court to instruct the jury as follows:

"If you find the mining custom to be as alleged

by plaintiff in his reply, and you also find that at

the time plaintiff located his claim the defendants

had no location notice of record which gave such a

description of their claim with reference to natural

objects or pemianent monuments as would identify

the claim, then and in that case you must find a

verdict in favor of the plaintiff, even if you find that

defendants' claim was otherwise a good location";

which request the Court refused, and to which re-

fusal plaintiff then and there excepted, and which

exception was then and there duly allowed by the

Court.

Whereupon the jury again retired to deliberate

over the verdict, and again came into court at 5

o'clock P. M. the same day and filed their verdict,

which was entered of record.

Plaintiff's Exhibit "B."

#28607. PLACER LOCATION NOTICE.
I, the undersigned, a citizen of the United States,

have discovered placer gold in the ground herein-

after described, and hereby claim for placer mining

purposes 20 acres situated on Wonder Creek, a

tributary of Snake River, in the Cape Nome Mining

District, District of Alaska, to be known as #5
Below Discovery and described as follows: Com-

mencing at the initial stake which is about 1200 ft.

about where the Moonlight pipeline crosses the

creek; thence 330 feet in a easterly direction to
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stake No. 1, 8. E. corner; thence 1320 feet in a north-

westerly direction to stake No. 2, N. E. corner; thence

660 feet in a westerly direction to stake No. 3, N. W.
corner; thence 1320 feet in a southeasterly direction

to stake No. 4, S. W. corner; thence 330 feet in a

easterly direction to the place of beginning the

initial stake, upon which is posted a copy of this

notice. This location is made this Mil/ day of

November, 1904.

W. H. STURTEVANT,
Locator.

Witnesses

:

W. H. CROSS.

Filed for record at the request of W. H. Sturte-

vant, Nov. 7, 1904, at 3:25 P. M.

T. M. REED,
Recorder.

(Vol. 144, page 48.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

ex-officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

numbered 28607, the same being placer location

notice of :#:5 Below Discovery as the same appears

of record in Volume 144 at page 48 thereof, of the

records of my of&ce.
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Witness m}^ hand and the seal of the said office

this 29th day of April, 1907.

[S€al of said Office] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

[Endorsed]: "B." #1701. Sturtevant vs.

Vogel et al. Pltffs. Ex. "B." Oct. 10, 1907. A.

McB. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome, Oct. 10,

1907. Jno. H. Dunn, Clerk. By , Deputy.

Defendants' Exhibit 1.

#21504.

NOTICE OF LOCATION—ASSOCIATION
PLACER MINING CLAIM.

Notice is hereby given that the undersigned citi-

zens of the United States have this day located and

claim the following described placer mining ground,

together with all the water and timber rights there-

on, to wit:

Commencing at the initial stake marked No. 1,

of Lillian Group, upon which a copy of this notice

is posted, thence running 2640 feet in a easterly

direction to stake No. 2 of Lillian Group, thence

2640 feet in a westerly direction to stake No. 10

of Lillian Group, thence 2640 feet in a southerly

direction to initial stake. Stake No. 1 adjoins S. E.

corner stake of Dead Eye placer claim 180 feet east

from line of Wild Goose Telephone opp. ninth pole

south from intersection of said telephone line, with

Pioneer Mining Co. telephone line. Stake No. 10
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lies 60 ft. S. E. from 5tli j^ole on Wild Goose line

north of said intersection, 150 acres, and situated

on Wonder Creek or river, which is a tributary of

Center; thence Snake River, in the Cape Nome Min-

ing District, District of Alaska. This claim shall be

known as Lillian Association placer mining claim.

Located this 23 day of July, A. D. 1903.

Locators:

T. CULLEN.
N. GALVIN.
W. D. STEWART.
CHAS. A. VOGEL.
J. E. CULLEN.
C. P. SCATES.

W. W. SALE.

J. K. SEWELL.
Witnesses:

J. D. MORGAN.
W. WHATAKER.

Filed for record July 21th, 1903, at 2:15 o'clock,

request of T. CuUen.

T. M. REED,
Recorder.

W. W. Sale,

Deputy.

(Vol. 123, page 198.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, LTnited States Commissioner and

ex-ofdcio Recorder in and for the Precinct of Cape
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Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

numbered 21504, the same being notice of location

of Lillian Association Claim, as the same appears

of record in volume 123 at page 198 thereof, of the

records of my office.

Witness my hand and the seal of the said office

this 6th day of May, 1907.

[Seal of said Office] F. E. FULLER,
Recorder.

By F. R. Oowden,

Deputy.

[Endorsed]: #1701. District Court, Alaska,

Second Division. Sturtevant vs. Vogel et al. Loca-

tion Notice Lillian Association. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. May 8, 1907. Jno. H. Dunn,

Clerk. By , Deputy. McB. "1."

#1701. Sturtevant vs. Vogel et al. Defts. Ex. "L"
Oct. 10, 1907. A. McB.

Defendants' Exhibit 2.

#29295.

AMENDED LOCATION NOTICE—"LILLIAN
ASSOCIATION CLAIM."

Notice is hereby given of the location of placer

mining claim as follows

:

Name of location: Lillian Association claim.

Name of locators : T. Cullen, et al.

Date of location : July 23d, 1903.
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Name of creek : Wonder Creek, trib. to Center Creek.

Name of District: Cape Nome Recording District,

Alaska.

Recorded in: Vol. #123, page #198.

Said claim is particularly described as follows, to

wit:

Commencing at stake No. 1 or the S. E. corner,

wliicli is identical with the S. W. corner of Florence

Association claim and from which the west edge of

Anvil Rock bears N. 8° 57' E. and Monument Rock
bears N. 46° 00' W.; thence N. 68° 58' W. 2517.3 ft.

to stake No. 2 or the S. W. corner; thence N. 15° 53'

E. 2644.9 feet to stake No. 3 or the N. W. corner;

thence S. 68° 59' E. 2527 ft. to stake No. 4 or the N.

E. corner; which is identical with the N. W. corner

of Florence Association claim; thence S. 16° 05' W.
2644.9 ft. to stake No. 1 or place of beginning; con-

taining an area of 152.533 acres ; all bearings refer to

the true meridian. Magnetic variation, 18° 32' E.

This amended location notice is made without

waiver of any previously acquired rights and for the

purpose of correcting any errors in the original loca-

tion, description of record. Dated January 1st, 1905.

Owners

:

GEORGE HARRINGTON.
N. GALVIN.
W. D. STEWART.
CHAS. A. VOGEL.
J. E. CULLEN.
C. P. SCATES.
W. W. SALE.
J.K. SEWELL.

Witnesses

:

GEO. HARRIS.
CHAS. VOGEL.
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Filed for record 4:00 P. M. January 7th, 1905.

Eequest of Chas. A. Vogel.

T. M. REED,
Eecorder.

W. W. Sale,

Deputy.

(Vol. 134, page 239.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

ex-officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and comj)lete copy of Instriunent

numbered 29295, the same being Amended Location

Notice of "Lillian Association Claim" as the same

appears of record in Volmne 134 at page 239 thereof,

of the records of my office.

Witness my hand and the seal of the said office

this 3d day of May, 1907.

[Seal of said Office] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.

[Endorsed] :
"2." #1701. Sturtevant vs. Vogel

etal. Defts. Ex.''2." Oct. 10, '07. A. McB. Filed

in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Oct. 10, 1907. Jno. H.

Dunn, Clerk. By Deputy.
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And now, in order that justice may be done, the

plaintiff presents the foregoing as his bill of excep-

tions herein, and prays that the same be settled, al-

lowed and signed as true and correct.

JOHN RUSTGARD,
Attorney for Plaintiff.

Due service of the foregoing bill of exceptions by

receipt of a copy thereof admitted this 16th day of

November, A. D. 1907.

WM. H. PACKWOOD,
Attorney for Defendants.

Order Settling and Allowing Bill of Exceptions.

Tlie foregoing bill of exceptions having been exam-

ined by me and found to be full, true, and correct, is

hereby settled, allowed and signed as such.

Dated Dec. 9th, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1701. In the District Court, Dis-

trict of Alaska, Second Division. W. H. Sturte-

vant, Plaintiff, vs. Chas. A. Vogel et al.. Defendants.

Bill of Exceptions. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, Nov. 20, 1907. Jno. H. Dunn, Clerk. By
•

, Deputy. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, Dec. 9, 1907. Jno. H. Dunn, Clerk. By
, Deputy. John Rustgard, Attorney for

Plaintiff.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 1701.

W. H. STURTEVANT,
Plaintife,

vs.

CHARLES A. VOGEL, W. W. SALE, N. GALYIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTVILLE, CHARLES EM-
ERSON, ROBERT HORN, and JOHN DOE
and RICHARD ROE, Whose True Names are

to Plaintiff Unknown,

Defendants.

Order Amending Title of Case.

Whereas upon the trial of the above cause a mo-

tion was made by John Rustgard on behalf of the

plaintiff for an order amending the title of the above-

entitled cause by striking out from the names of the

defendants the following words, to wit: "whose true

names are to plaintiff unknown"; and

Whereas the said motion was granted ; but where-

as, no records of said motion and order appear on the

minu^s of the court, and the same having been omit-

ted by inadvertence

;

Now, therefore, in order to correct such error, it

is hereby ordered that the title of said action be

amended as in said former order provided, and the

clerk of this court is hereby directed to strike from
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the title of said action where the same appears in all

the pleadings and files herein the following words,

to wit: "whose true names are to plaintiff unknown."

Dated Dec. 12th, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : 1701. W. H. Sturtevant vs. Chas.

Vogel et al. Order Amending Title. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Dec. 11th, 1907. Jno. H.

Dunn, Clerk. By , Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL, W. W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP de FONTVILLE, CHARLES EM-
ERSON, ROBERT HORN, and JOHN DOE
and RICHARD ROE,

Defendants.

Assignment of Errors.

Comes now the plaintiff, who is also the plaintiff

in error, and files the following assignment of errors

upon which he will rely in the prosecution of the writ

of error in the above-entitled cause

:
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I.

The Court erred in granting defendants' motion

to file an amended answer on behalf of defendants

during the trial of the cause.

II.

The Court erred in sustaining defendants' objec-

tion to plaintilf 's offer of the map ''Exhibit A" in

evidence.

III.

The Court erred in instructing the jury as follows

:

"A notice of location is not required by the laws of

the United States to be either posted, filed or re-

corded in the office of the mining recorder.

IV.

The Court erred in instructing the jury as follows

:

"In the absence of proof of the existence of a local

rule, regulation or custom adopted by the miners in

the district where the claim is located, requiring the

posting, filing and recording of notice of location at

the time of the location of the ground in question,

such notice would not be necessary to the validity of

the location set up by either party to this action."

V.

The Court erred in instructing the jury as follows

:

"As by a valid location a title in fee to mining claim

is acquired, so by doing one hundred dollars ' worth of

work or improvement upon the claim tending to its

development for each year after the year in which

the location is made, the locator's title is maintained

and contiQued for the calendar year in which the as-

sessment work was done."
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VI.

The Court erred in instructing the jury as follows

:

**You are instructed that when a valid location of a

mining claim is once made, the law presumes that

annual labor is performed thereon, from year to year,

until the contrary is affirmatively shown."

VII.

The Court erred in instructing the jury as follows

:

"The mining laws of the United States in force in

Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to

be recorded as any essential to a valid location, al-

though they do, when so recorded, give such notice or

certificate the effect of notice or information by the

locator of the ground covered by his location and its

boundaries to other persons, and furnishes legal evi-

dence of the extent of his appropriation to the world.

Other persons seeking ground open for location are

not at liberty to regard such certificate as the sole

evidence of the extent of the previous locator's loca-

tion and appropriation. In determining whether a

piece of ground is open for location or not it is neces-

sary to consider all the marks upon the ground, in-

cluding the posted notice on the ground, if there is

any such notice. If there is a variance or discrep-

ancy between the stakes and monuments on the

ground and the recorded location certificate, the

stakes and monuments will prevail over the recorded

location certificate as superior evidence of the par-

ticular ground located and its boundaries."
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VIII.

The Court erred in instructing the jury as follows

:

**The mining laws of the United States in force in

Alaska, while they allow a location notice to be re-

corded, yet they do not require a location notice to

be recorded as an essential to valid location."

IX.

The Court erred in instructing the jury as follows

:

"If there is a variance or discrepancy between the

stakes and monuments on the ground and the re-

corded location certificate, the stakes and monuments

will prevail over the recorded location certificate as

superior evidence of the particular ground located

and its boundaries."

X.

The Court erred in instructing the jury as follows

:

*' Plaintiff has submitted evidence to show that at

the time of the alleged location of the Lillian and up

to the time of the location of the ground claimed by

plaintiff, there was a uniform and generally observed

custom among miners in the Cape Nome Mining and

Recording District to record notice of location of any

claim located, and that it was also the custom gener-

ally observed and adhered to by miners in said dis-

trict to consider and treat any mining claim as vacant

of which no such notice had been recorded. You are

instructed that such custom can only be binding as

law when established by clear and satisfactory evi-

dence. Such custom to be binding ought to be so

well known, understood and recognized in the district

that locators should have no reasonable ground for
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doubt as to what the custom requires. Furthermore,

you are instructed that unless it is part of the custom

sought to be proved in this case that failure to comply

with the rule or custom by a locator works a forfeit-

ure of his location, such custom or rule would have

no validit}^ to modify the existing mining law of the

United States defining the essentials of a valid loca-

tion; in other words, no custom which may require

the recording of a location certificate is good and .

valid in law unless it carries with it a provision that

for noncompliance with the custom the location shall

be forfeited and void."

XI.

The Court erred in refusing to instruct the jury as

follows: "Where a location notice is placed upon the

ground, it is part of the boundary markings and to

what extent, if any, it is an aid to a stranger to the

location in tracing out the boundaries of the claim, is

a question of fact for you to determine. If the

courses and distances in such notice correspond with

the courses and distances marked by the stakes, such

notice may be of aid in tracing the boundaries; but

if the courses and distances given in this notice do not

correspond with those actually marked on the ground,

the notice is misleading, and instead of being an aid,

it may be a detriment to one trying to find the bound-

aries. If the notice claimed to have been posted on

the Lillian location by the parties who are claiming

to have located it is or was misleading, it does not

add anything to but detracts from the sufficiency of

the markings. In other words, if the stakes in them-
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selves were sufficient, the notice may render them in-

sufficient. This you must take into consideration in

deteiTuining the markings as a whole. '

'

XII.

The Court erred in refusing to instruct the ,iury

as follows: "A person examining the ground who

finds a posted location notice has a right to rely upon

its description of the ground claimed by the locators

or owners."

XIII.

The Court erred in refusing to instruct the jury

as follows :
" In order to render a mining claim valid

it is necessary for the locators or o^^^lers to file a

notice of location with the recorder of the precinct in

which the claim is situated within ninety days from

the time of the discovery of the claim. Such notice

must give such a description of the claim, with refer-

ence to some natural objects or permanent monu-

ments as will identify the claim. The object of this

notice is to secure a definite description—one so plain

that the claim can be readily ascertained. Unless

such notice is so filed, the gromid is open for reloca-

tion as if no location of it had ever been made."

XIV.

The Court erred in refusing to instruct the jury

as follows: *' Plaintiff has offered evidence to show

that at the time of the alleged location of the Lillian

and up to the time of the location of the groimd

claimed by plaintiff there was a uniform and gener-

ally observed custom among miners in the Cape Nome
Mining and Recording District to record notices of
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location of any claim located, and that it was also

the custom generally observed and adhered to by

miners in said district, io consider and treat any

mining claim as vacant on which no such notice had

been recorded. You are instructed that if you find

from the evidence in this case that such custom or

rule was in vogue during the time that the alleged

^Lillian' location was made and up to and including

the time when the location was made by plaintiff, of

'K'O. 5 Below on Wonder Creek,' then you must

find that unless the defendants had, prior to the loca-

tion of No. 5 Below by plaintiff, filed for record with

the recorder of the Cape Nome Mining and Record-

ing District a location notice as required by law, the

'Lillian' location was, as far as plaintiff is con-

cerned, absolutely void and of no effect. Such loca-

tion notice as I have here referred to must give such

description of the claim, with reference to some nat-

ural object or permanent monument, as will identify

the claim. The object of this notice is to secure a

definite description—one so plain that the claim can

be readily ascertained; and unless the notice gives

such a description of the claim, it must be treated as

void and of no effect. By natural object or per-

manent monument is meant such landmark as will

afford a guide to a man of ordinary intelligence as

to where the claim is situated."

XV.

The Court erred in refusing to instruct the jury

as to the essentials of a location notice at the time
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the jury appeared in court and asked for further in-

structions.

XVI.

The Court erred in refusing to instruct the jury

as follows at the time the jury appeared in court and

asked for further instructions : "If you find the min-

ing custom to be as alleged by plaintiff in his reply,

and you also find that at the time plaintiff located his

claim that defendants had no location notice of rec-

ord which gave such description of their claim with

reference to natural objects or permanent monuments

as will identify the claim, then and in that case you

must find a verdict in favor of the plaintiff, even if

you find that defendants' claim was otherwise a good

location.
'

'

XVII.

The Court erred in entering judgment for defend-

ants.

Wherefore plaintiff prays that the judgment here-

in be reversed.

JOHN RUSTGARD,
Attorney for Plaintiff.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. Sturtevant

vs. Vogel et al. Assgt. of Errors. Filed in the

office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Dec. 13, 1907. Jno. H.

Dunn, Clerk. By , Deputy. John Rust-

gard. Attorney at Law, Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL,W.W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Petition for Writ of Error.

The plaintiff, W. H. Sturtevant, believing himself

aggrieved by the verdict of the jury and the judgment

entered in the above-entitled cause on the 9th day

of November, 1907, comes now, and by his attorney,

John Rustgard, petitions said Court for an order

allowing said plaintiff to prosecute a writ of error

to the Honorable, the United States Circuit Court

of Appeals for the Ninth Circuit, under and accord-

ing to the laws of the United States in that behalf

made and provided ; and also that an order be made

fixing the amount of security which the plaintiff shall

give ajid furnish upon said writ of error, and that

upon giving such security all further proceedings in

this court be suspended and stayed until the deter-
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mination of said writ of error by the United States

Circuit Court of Appeals for the Ninth Circuit.

And the petitioner will ever pray.

JOHN EUSTGARD,
Attorney for Plaintiff.

I7i the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL,W.W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Order Allowing Petition for Writ of Error, etc.

On this 14th day of December, 1907, in open

court, at a special term of the United States District

Court for the District of Alaska, Second Division,

and at the same term during which the judgment

herein was entered, upon motion of John Rustgard,

appearing for plaintiff, upon filing a petition for

writ of error and assignment of error having been

filed;

It is ordered that the writ of error be, and is here-

by, allowed to have reviewed in the United States
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Circuit Court of Appeals for the Ninth Circuit, the

judgment heretofore entered herein ; and

It is further ordered that upon the said plaintiff,

W. H. Sturtevant, filing with the Clerk of this Court

a good and sufficient bond in the sum of $250.00, to

the effect that the said plaintiff in the above-entitled

court and the plaintiff in error shall prosecute the

said writ of error to effect and answer all damages

and costs if he fails to make his plea good, then the

said obligation to be void ; else to remain in full force

and virtue. The said bond to be approved by the

Court.

That all proceedings in this court be, and they are

hereby, suspended and stayed until the determination

of the said writ of error by the said United States

Circuit Court of Appeals for the Ninth Circuit.

ALFRED S. MOORE,
Judge of the Above-entitled Court.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. Sturtevant

vs. Vogel et al. Petition for Writ of Error. Order

Allowing Writ of Error. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Dec. 14, 1907. Jno. H. Dunn, Clerk. By

, Deputy. John Rustgard, Attorney at

Law, Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STUETEVANT,
Plaintife,

vs.

CHARLES A. VOGEL,W.W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Bond on Writ of Error.

Know all men by these presents that we, W. H.

Sturtevant, as principal, and A. D. Andrews and A.

E. Todd, as sureties, are held and firmly bound unto

the defendants above named in the sum of two hun-

dred and fifty ($250.00) dollars, to be paid to the

said defendants, their executors or administrators,

for which payment well and truly to be made Ave

bind ourselves, and each of us, jointly and severally,

and our and each of our heirs, executors and admin-

istrators, firmly by these presents.

Sealed with our seals and dated this 13th day of

December, 1907.

The condition of the above obligation is such that,

whereas the above-named plaintiff has sued out the

writ of error to the United States Circuit Court of
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Appeals for the Ninth Circuit, to reverse the judg-

ment in the above-entitled cause entered by the

United States District Court for the Second Division,

District of Alaska, in the above-entitled cause, on

the 9th day of November, 1907,

Now, therefore, the condition of this obligation is

such that if the above-named W. H. Sturtevant shall

prosecute said writ to effect and answer all costs and

damages, if he shall fail to make good his plea, then

this obligation shall be void; otherwise to remain in

full force and virtue.

W. H. STURTEVANT. [Seal]

By JOHN RUSTGARD,
His Attorney.

A. D. ANDREWS. [Seal]

A. E. TODD. [Seal]

United States of America,

District of Alaska,—^ss.

A. D. Andrews and A. E. Todd, being duly sworn,

each for himself, on oath deposes and says that he is

a resident of the District of Alaska, and that he is

worth the sum of $250.00 over and above all just

debts and liabilities, and exclusive of property ex-

empt from execution; that he is not a counselor or

attorney, marshal, clerk of any court or other officer

of any court.

A. D. ANDREWS.
A. E. TODD.

Sworn to before me this 13th day of December,

1907.

[Seal] JOHN RUSTGARD,
Notary Public in and for the District of Alaska.
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The foregoing bond and the sufficiency of the sure-

ties approved this 14th day of December, 1907. Done

in open court at the same tenn in which judgment

herein was entered.

ALFRED S. MOORE,
District Judge, District of Alaska, Second Division.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. Sturtevant

vs. Vogel et al. Bond on Writ of Error. Filed in the

Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Dec. 14, 1907. Jno. H.

Duma, Clerk. By , Deputy. Civil Bonds

# 4, page 15. John Rustgaid, Attorney at Law,

Nome, Alaska. C.

In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

CHARLES A. VOGEL,W.W. SALE, N. GALVIN,

W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Writ of Error (Copy) .

The President of the United States, to the Honorable,

the Judge of the District Court of the District

of Alaska, Second Division, Greeting:
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Because, in the record and proceedings, as also in

the rendition of the judgment of a plea, which is in

the said District Court, before you, between W. H.

Sturtevant, plaintiff, and Charles A. Vogel, W. W.
Sale, N. Galvin, W. B. Stewart, Carrie Beaton, Phil-

ip deFonteville, Charles Emerson, Robert Horn, and

John Doe and Eichard Roe, defendants, a manifest

error hath happened to the great damage of the said

W. H. Sturtevant, plaintiff, as is said and appears by

the petition herein.

We, being willing that error, if any hath happened,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things

concerning the same, to the Justices of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in the city of San Francisco, in the State of Cal-

ifornia, together with this writ, so as to have the

same at the said place on the 11th day of January,

1908, that the records and proceedings aforesaid be-

ing inspected the said Circuit Court of Appeals may

cause further to be done therein to correct those er-

rors what of right and according to the laws and cus-

toms of the United States should be done.

Witness the HonorableMELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 14th day of December, 1907.
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Attest my hand and seal of the District Court for

the Second Division, District of Alaska, on the day

and year last above written.

[Seal of the Court] JNO. H. DUNN,
Clerk, District Court, District of Alaska, Second

Division.

Allowed this 14th day of December, 1907.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

Due service of the within writ of error is hereby

accepted in the District of Alaska, this 14th day of

'December, 1907, by receiving a duly certified copy of

the same.

WM. H. PACKWOOD,
Attorney for Defendants.

[Endorsed] : Lodged Copy. No. 1701. In the Dis-

trict Court for the District of Alaska, Second Divi-

sion. W. H. Sturtevant, Plff., v. Chas. Vogel et al.,

Defts. Lodged Copy Writ of Error. Filed in the

Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Dec. 14, 1907. Jno. H.

Dunn, Clerk. By , Deputy. John Rust-

gard. Attorney at Law, Nome, Alaska.
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UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division

Cause No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHAS. VOGEL et al.,

Defendants.

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court:

You will please make transcript for Circuit Court

of Appeals of the 9th Circuit in the aboA^e cause of

Complaint, Answer, Amended Answer, Reply, Ver-

dict, Judgment, Bill of Exceptions, Assigmnent of

Errors and Bond for Costs and Supersedeas, Petition

for Writ of Error, Order allowing it. Writ of Error,

Citation.

JOHN RUSTGARD.
NOTICE'—Attorneys wiU please endorse their own

filings. Rule 47.

[Endorsed] : Cause No. 1701. District Court, Dis-

trict of Alaska, Second Division. W. H. Sturtevant,

Plaintiff, vs. Chas. Vogel, et al.. Defendants. Prae-

cipe. Filed in the Office of the Clerk of the Dist.

Court, of Alaska, Second Division, at Nome. Dec.

11, 1907. Jno. H. Dunn, Clerk. By ,

Deputy.
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In the District Court for the District of Alaska

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES VOGEL, W. W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Clerk's Certificate to Transcript of Record.

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 85, both in-

clusive, are a true and exact transcript of the Com-
plaint, Answer, Amended Answer, Reph^ to Amended
Answer, Verdict, Judgment, Bill of Exceptions, Or-

der Amending Title, Assignment of Errors, Petition

for Writ of Error, Order Allowing Writ of Error,

Bond on Writ of Error, Lodged Copy Writ of Error,

and Praecipe for Transcript on Appeal, in the case of

W. H. Sturtevant, Plaintiff, vs. Charles Vogel, et al.,

Defendants, No. 1701 this Court, and of the whole

thereof, as appears from the records and files in my
office at Nome, Alaska; and further certifv that the

original Writ or Error and original Citation in the

above-entitled cause are attached to this transcript.
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Cost of transcript $37.35, paid by John Rustgard,

Attorney for Plaintiff.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 23d day of De-

cember, A. D. 1907.

[Seal] JNO. H. DUNN,
Clerk.

By Angus McBride,

Deputy.

In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL, W. W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILIP deFONTEVILLE, CHARLES EM-

ERSON, ROBERT HORN, and JOHN DOE
and RICHARD ROE,

Defendants.

Writ of Error (Original).

The President of the United States, to the Honorable,

the Judge of the District Court of the District

of Alaska, Second Division, Greeting

:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea, which is in
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the said District Court, before you, between W. H.

Sturtevant, plaintiff, and Charles A. Vogel, W. W.
Sale, N. Galvin, W. B. Stewart, Carrie Beaton,

Philip deFonteville, Charles Emerson, Robert Horn,

and John Doe and Richard Roe, defendants, a mani-

fest error hath happened to the great damage of the

said W. H. Sturtevant, plaintiff, as is said and ap-

pears by the petition herein.

We, being willing that error, if any hath happened,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the Justices of the United States

Circuit Court of Appeals for the Ninth Circuit, in the

city of San Francisco, in the State of California, to-

gether with this writ, so as to have the same at the

said place on the 11th day of January, 1908, that the

records and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further

to be done therein to correct those errors what of right

and according to the laws and customs of the United

States should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 14th day of December, 1907.
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Attest my hand and seal of the District Court for

t}ie Second Division, District of Alaska, on the day

and year last above written.

[Seal] JNO. H. DUNN,
Clerk, District Court, District of Alaska, Second

Division.

Allowed this 14th day of December, 1907.

ALFEED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

Due service of the within writ of error is hereby

accepted in the District of Alaska, this 14th day of

December, 1907, by receiving a duly certified copy of

the same.

WM. H. PACKWOOD,
Attorney for Defendants.

[Endorsed] : No. 1701. In the District Court for

the District of Alaska, Second Division. W. H.

Sturtevant, Plff., vs. Chas. Vogel et al., Defts.

Writ of Error. John Rustgard, Attorney at Law,

Nome, Alaska.
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In the District Conrt for District of Alaska, Second

Division.

No. 1701.

W. H. STURTEVANT,
Plaintiff,

vs.

CHARLES A. VOGEL, W. W. SALE, N. GALVIN,
W. B. STEWART, CARRIE BEATON,
PHILLIP deFONTEVILLE, CHARLES
EMERSON, ROBERT HORN, and JOHN
DOE and RICHARD ROE,

Defendants.

Citation on Writ of Error (Original).

The President of the United States to Charles A.

Vogel, W. W. Sale, W. B. Stewart, Carrie

Beaton, Phillip de Fonteville, Charles Emerson,

Robert Horn, John Doe and Richard Roe, Greet-

ing:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a Writ

of Error filed in the Clerk's office of the District

Court of the District of Alaska, Second Division,

wherein W. H. Sturtevant is j)laintiff in error and

you are the defendants in error, to show cause, if any

there be, why the judgment in the said writ of error

mentioned above should not be corrected, and speedy
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justice should not be clone to the parties in that be-

half.

Witness the Honorable TrELVILLE W. FUL-
LEE, Chief Justice of the Supreme Court of the

United States of America, this 14th day of December,

A. D. 1907, and the independence of the United States

the one hundred and thirty-second.

ALFRED S. MOOEE,
Judge of the District Court of District of Alaska,

Second Division.

[Seal] Attest: JNO. H. DUNN,
Clerk.

Due service of the foregoing Citation at Nome,

Alaska, this 14th day of December is her??y admitted.

WM. H. PACKWOOD,
Attorney for Defendants.

[Endorsed] : No. 1576. United States Circuit

Court of Appeals for the Ninth Circuit. W. H.

Sturtevant, Plaintiif in Error, vs. Charles A. Vogel,

W. W. Sale, N. Galvin, W. B. Stewart, Carrie Beat-

on, Philip deFonteville, Charles Emerson, Robert

Horn, and John Doe and Richard Roe, Defendants in

Error. Transcript of Record. Upon Writ of Error

to the United States District Court for the District of

Alaska, Second Division.

Filed March 13, 1908.

F. D. MONCKTON,
Clerk.
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In the District Court for the District of Alaska,

Second Division.

No. 1701.

W. H. STUETEVANT,
Plaintiff,

vs.

CHAELES A. VOGEL, W. W. SALE, N. GALVIN,

W. B. STEWAET, CAEEIE BEATON,
PHILLIP deFONTEVILLE, CHAELES EM-
EESON, EOBEET HOEN, and JOHN DOE
and EICHAED EOE,

Defendants.

Order Extending Time to File Record, etc., in Cir-

cuit Court of Appeals.

It appearing to the Court that owing to the closed

season of navigation and the delay thereby occasioned

in transmitting mail, that the records on appeal in

the above-entitled cause cannot be filed in the Circuit

Court of Appeals within the time provided by law.

Now, therefore, in consideration of the premises

and for further good cause shown, it is hereby

OBDEEED
That the plaintiff have, and he is hereby granted,

until the 14th day of March, 1908, in which to file the

records on appeal herein and docket the same in the

said Circuit Court of Appeals at San Francisco, Call-
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fornia, and to that extent and for that purpose time

is hereby enlarged and extended to that date.

Done in open court this 21st day of December, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed]: No. 1701. In the United States

District Court for the District of Alaska, Second Di-

vision. Sturtevant, Plff., vs. Vogel et al., Defts.

Order Extending Time to File Transcript. Filed in

the Office of the Clerk of the Dist. Court of Alaska

Second Division, at Nome. Dec. 21, 1907. Jno. H.

Dunn, Clerk. By Deputy. Comp. Vol.

5, Orders and Judgments, p 584.

No. 1576. United States Circuit Court of Appeals

for the Ninth Circuit. Order Extending Time to

File Transcript of Record. Filed Feb. 13, 1908. F.

D. Monckton, Clerk. Re-filed Mar. 13, 1908. F. D,

Monckton, Clerk. v




